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ABSTRACT 
In legal systems, the efforts have been focused on protecting marriage for purpose of sustaining family 

institute. However, in cases that there is no way for escaping from divorce, formation of divorce in 

legal system needs some terms and causes to be specified in Statutes of the relevant system. The 

present study is aimed in assessing terms and causes of divorce in the mentioned legal systems of Iran 

and Turkey. Terms and causes of divorce are different in the mentioned legal systems due to the 

different political system governance in these countries. It could be found from studies in this field that 

in Iran's legal system, terms and causes of divorce have been regulated in benefit of men due to their 

wide authorities and powers in this field. However, the Iranian Legislator has taken some measures to 

limit the authorities. However, in legal system of Turkey, terms and causes of divorce are same for 

men and women and observe rights of both of them due to being derived from European regulations. 
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Introduction  
Terms and causes of divorce in legal system of Iran and 

Turkey are originated in two different approaches. Nature of 

divorce can be affected by perception of legislators of both 

countries, along with their governance approaches. Iran's 

legal system is derived from Islamic Holly Law, in which 

Islam can be observed clearly. However in Turkey, secular 

perspective has changed the attitude and they have derived 

terms and causes of divorce mostly from roots of Roman 

and German Legal Systems and from Swiss. Old law of 

Turkey has accepted divorce system and has considered 

preference of divorce on behalf of wife based on some terms 

and causes. Causes of divorce on behalf of wife and 

husband are slightly different, which would be investigated 

completely at the present study. Divorce method since 1 

century ago in Iran has been same method that has been 

common in the age of legislation; meaning that imposing 

divorce has been by husband and without reference to the 

court. However, since 1 century ago, interference of judicial 

courts in all divorces is essential. Civil Code approval of 

1934 has given absolute power of divorce to man in article 

1133. In article 1130 of same Code, the cases that woman 

could request for divorce from the court has been specified 

and in article 1119, possibility to get divorce by woman has 

been predicted through condition of agency in divorce. 

Approval of new and predictable regulations and novel 

actions in regard with divorce in Family Protection Law and 

other statutes has limited the arbitrary authority of man and 

has attempted to prevent negative and terrible outcomes of 

this issue and has emphasized sustaining foundation of 

family more and more. In this regard, terms and causes of 

divorce in Iran's legal system have some cases that would be 

investigated along with terms and causes of divorce in legal 

system of Turkey. 

 

1. Terms and conditions of accuracy of marriage contract 
in Iran and Turkey legal systems  
Here, terms of divorce would be investigated in two legal 

systems of Iran and Turkey.  

1-1. Basic conditions of accuracy of divorce in Iran 
Law 
In Iran's legal system, divorce is unilateral contract that is 

taken by man and predicted basic conditions of contracts are 

binding in unilateral contracts too. In addition, in Civil 

Code, absolution of divorce has been added to general 

regulations of contracts (Imami, 2009: 201). Terms of 

accuracy of divorce can be divided to two groups. A group 

is associated with basic elements of unilateral contract such 

as intention and consent and qualification and the other 

group is associated with formalities for its occurrence such 

as using special terms in presence of two just men. 

Existence of innate or real intention of divorce is one of the 

intentional actions and its influence is depended on will of 

the husband. Hence, if a person has not the intention to 

leave his wife but says some words insleep or anesthesia 

and drunkenness in this field or says special words with 

jock, divorce would not happen (Civil Code/1136). In 

addition, if intention of husband is another issue and says 

the term divorce wrongly to express his intention or a man 

with two wives, who gets divorce from one of them wrongly 

instead of the other one, the action would be neutralized, 

since this action has not be relied on innate will. For 

accuracy of divorce, existence of intention is not sufficient 

and the divorcer should be satisfied and make decision in an 

environment free from fear and threat. According to article 

1136 of Civil Code, "The divorcer must be of legal, must be 
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in possession of his faculties, must intend the act and must 

be free in his action" (Katuzian, 2003, 317-318). 

Particularly, divorce is a formal legal action and at the time 

of doing the formalities and expressing divorce sentence, 

absolute intention and will should be provided and 

witnesses should listen such intention. In other words, 

occurrence of divorce is not only depended on 

announcement of will, so that it could be mentioned that the 

next satisfaction can complete it, absolute consent while 

divorce and hearing of witnesses is condition for accuracy 

of divorce. However, in case that court forces husband for 

divorce following request of wife, divorce would not be 

reluctant. However, it seems that according to article 190 of 

Civil Code, taking article 209 can be an exception on article 

190 and any exception in scope of basic regulations would 

be flowing and the exception has not be taken by itself and 

has not the capability for execution. Consequently, it could 

be mentioned that Civil Code that has been derived from 

Imami Jurisprudence is opposed to the effect of hearing 

resulted from reluctance in divorce.  

The second predicted term in article 1136 of Civil Code for 

the divorcer is mind. Hence, permanent insane without the 

condition can divorce his wife. However, article 1137 of 

said code has stated that: "the guardian of a permanently 

mad person can divorce the wife of the latter if the interests 

of the person under his custody allow him to do so".  

According to explicit text of article 1119 of Civil Code, the 

wife has the power, which she can also transfer to a third 

party by power of agency to obtain a divorce herself. The 

power of agency to obtain a divorce for wife before the said 

code has been approved in article 4 of Law on Marriage 

approval of 1931 with the next terms and only note of this 

article has been omitted in Civil Code. According to explicit 

text of both articles, the power of agency to obtain divorce 

has been accepted for wife (Safayi, 2002: 210). 

1-1-1. Conditions of divorces wife in purity (during her 
monthly period or during the convalescent period) in 
Iran's legal system 
Articles 1140 to 1162 of Civil Code have determined 

required terms of wife, which can be generally summarized 

in purity of wife and physical separation of couples. 

According to article 1140 of Civil Code, It is not proper to 

divorce a wife during her monthly period or during the 

convalescent period after childbirth. Convalescent period is 

a period, which is while pregnancy and after that maximally 

to 10 days after childbirth. Civil Code has considered 3 

exceptions for this issue in said article as follows: unless 

when the wife is pregnant or when the divorce occurs before 

matrimonial relations with her, or when the husband is 

absent so that he cannot obtain information concerning her 

monthly period.in regard with the second exception, it 

should be mentioned that when before intercourse of 

couples, the divorce issue is expressed, the legislator makes 

divorce easier and won't consider purity of wife, since 

marriage has not been sustained yet and no child has been 

created. In regard with third exception, it has been 

mentioned that when the husband is absent so that he cannot 

obtain information concerning her monthly period; 

otherwise, purity of wife can't be condition and cause for 

divorce (Safayi, 2002: 218-219). Through studying Civil 

Code, it could be found that divorce is true in condition of 

purity other than the said periods. The issue can be 

confirmed by article 1141 of Civil Code. According to 

article 1141: It is not proper to divorce a wife between two 

monthly periods during which intercourse has taken place 

unless the wife is pregnant or is incapable of conception. 

Therefore, if husband has had intercourse with his wife after 

purification, he can't divorce the wife; unless he waits for 

next monthly period of wife and then take action for 

divorce. However, the condition is not binding in regard 

with two cases: in the case of postmenopausal women and 

pregnant women, in which divorce is proper even during the 

said periods. 

1-1-2. Formalities of divorce from court order to 
enforcement of actual form of divorce 
Divorce is a formal action and for purpose of enforcing 

actual form of divorce due to the relevant regulations of 

divorce, the permission of court should be taken. In process 

ofdevelopment of divorce, some formalities are required, 

without which the divorce would not be happen. It means 

that the person demanded for divorce can determine the 

formalities after reference to the court and proving one of 

the causes of divorce. In regard with sanctions, it should be 

mentioned that due to the existing regulations and especially 

Iran's Family Protection Law approval of 2012, when wife 

wants to get divorce sue to the regulations of Civil Code and 

religious terms, she should refer to the court and prove one 

of the causes for divorce and after confirmation of the court, 

the order of divorce would be issued. According to note 2 of 

Divorce Act, certificate of mental health of couples should 

be presented to the court if their mental status is suspicious 

(JafariLangerudi, 2007: 236). In divorce, special terms of 

divorce should be used. According to article 1134 of Civil 

Code, The divorce must be performed in the actual form of 

utterance and in the presence of at least two just men who 

must hear the actual form of divorce. What is actual form of 

divorce? An Arabic term should be applied in this form such 

as you are divorced – he is divorced – this is divorced 

(Jagfarilangerudi, 1991: 347) (Damad, 2003: 145) (Musavi 

Khomeini, 1988: 167). Taking witness for divorce is also 

one of the sentences in this field. According to article 1134 

of Civil Code, the divorce must be performed in the actual 

form of utterance and in the presence of at least two just 

men who must hear the actual form of divorce. 

1-2. Conditions of divorce in legal system of Turkey 
In Turkey Law, divorce has been changed a lot over the 

decade because of social and political changes, especially 

along with change in religious and Islamic system in Turk 

society and government. In fact, the system has been 

changed into secularism and western system. In early 1923, 

Commission of Civil Code was established and after wide 

activities, a bylaw was provided and presented to the 

Parliament in field of Family Rights. The bylaw is known as 

No.1339 and Family Protection Law (TaghizadehZenur, 

2013: 45). The other bylaw was legal bylaw No.1340 

approval of 1924 of Family Rights. In the new bylaw,as a 

result of disease each one of the couples, the right to divorce 

would be given to each one of the couples and absence of 

each of them can be considered as causes of divorce for the 

other one (TaghizadehZenur, 2013: 49).Misconduct, 

multiplicity of marriage and remarriage are innovations of 

the bylaw. Disagreement has been also investigated in the 
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bylaw with realization of two conditions. In Turkish Civil 

Code, divorce has not been considered just in authorities of 

husband and couples can request for divorce in terms of 

occurrence of legal cases. Divorce would be impossible 

without petition. In following cases, each party can take 

measure to submit divorce petition to the court: committing 

adultery (article 162 of Turkish Civil Code) (Paul, J, 1973: 

239); Degrading crime, or the embarrassment of the other 

party (article 163 of Turkish Civil Code); leaving spouse 

(article 164) and insane (article 165). Hence, firstly, wife or 

husband can ask for divorce in case of occurrence of each of 

the mentioned conditions and the divorce petition is not 

specified to husband, but also wife has also this right. 

Secondly, divorce would be conducted following order of 

the court (Paul J, 1973: 241). 

2. Causes of divorce in Iran and Turkey's legal systems 
The aim by causes of divorce is things that are permission of 

divorce and one can take action for divorce using them.  

2-1. Causes of divorce in Iran's legal system 

In Civil Code of Iran, following according to Imami 

Jurisprudence, divorce, based on its causes, can be happen 

as follows: firstly, a man can divorce his wife whenever he 

wishes to do so through referring to court (article 1133 of 

Civil Code) (revised Civil Code of 2002). Secondly, wife 

can ask for divorce in specific cases according to articles 

1029, 1129 and 1130 of Civil Code. Thirdly, couples can 

make agreement on divorce under specific conditions 

(articles 1145 and 1146 of Civil Code). This kind of divorce 

is namedKhul' or Mobarat.  

2-1-1. Authority and right to divorce against man as a 
principle in Iran law 
According to verses and narratives, Imami jurists believe 

that right to divorce is specified to man (Toosi, 1984: 516). 

This issue has been limited to several conditions such as 

qualification of husband such as maturity, authority or 

manner of implementing the actual form of divorce or 

relevant conditions of wife such as not to be in monthly 

period or the convalescent period. Because of abuse of 

divorce authority by some men, Family Protection Law has 

cancelled article 1133 of Civil Code absolutely and has 

removed absolute authority of man and has limited divorce 

of man to specific cases. However, legal bylaw of 

establishment of Specific Civil Courts approval of 1979 and 

with return to Civil Code its recovered the mentioned article 

again (article 2, note 3). Amend the Civil Marriage Act 

approval of 199, similar to Family Protection Law, 

announced that issuance of certificate for agreement on 

divorce was necessary. According to the mentioned 

regulations and limitation of authority of man for divorce, 

article 1133 of Civil Code was revised by Nov 10
th

 of 2002 

as follows: "A man can divorce his wife with observance of 

conditions of this Code and with reference to the court". It 

seems that article 1133 of Civil Code has not brought new 

regulation, since authority of man for divorce and necessity 

of referring to the court and also right of wife to divorce 

based on the said articles has been predicted in previous 

regulations. However, if today husband wants to divorce his 

wife, he should refer to the court and the court would take 

measure to make compromise between them and if no 

compromise is created, certificate of lack of compromise 

would be presented to the husband. The Divorce Office 

would take measure to implement divorce after receiving 

certificate of lack of compromise (Masumi, 1998: 112). 

2-1-2. Divorce based on request of wife and its 
exceptional nature 
In some cases, law has given right to demand for divorce 

(articles 1130, 1129 and 1029 of Civil Code). In all of the 

said cases, divorce comes out of its actual form and its offer 

without acceptance can give it in hands of wife. It means 

that the articles can give the right to divorce and offering 

divorce to wife exceptionally. Wife can ask for divorce 

according to these legal articles. The thing that has been by 

these articles on exceptions of divorce by wife is as follows: 

absence of husband, husband's failure to pay alimony 

andRefusing to give alimony. 

Hence, some solutions have been predicted in jurisprudence 

and Civil Code, whereby women can refer to the judge and 

get divorce. Some of the articles have been mentioned 

explicitly in Civil Code and all of them have juridical source 

and backup. Some others have been considered by the judge 

generally and have many examples, which can be specified 

by the court and if they are proved, the judge can get 

divorce of wife. There are some cases that have been 

mentioned in Civil Code explicitly such as avoidance and 

failure of husband to pay alimony and his uninformed 

absence. In fact, the assumption is that nature of these 

articles is so bad and unbearable that has no need for 

judgment of judge and makes marital life unbearable. The 

cases are caused of divorce under title of hardship and in 

judiciary, magistrate has key role in determining it. 

Although some examples of hardship may include special 

causes such as disobedience that has a specific article in 

Civil Code and such as refusing to pay alimony, the wife 

can ask for divorce under the title of hardship and not 

disobedience. This is because;in many cases husband 

refuses to pay alimony and wife is not under hardship 

because of financial independence. Hence, in these cases, 

wife can get divorce based on specific causes. 

2-1-3. Uncontested divorce in Iran law 
In Iamami Jurisprudence and Civil Code, uncontested 

divorce has not been predicted, since divorce is resulted 

from will of husband and his authority and consent or lack 

of consent of wife cant affect the issue (Imami,200: 351). 

In Imami Jurisprudence, divorce would be happen based on 

agreement and consent of two parties in two cases as 

follows: through Khul' divorce and Mobarat and through 

agency. Khul' and Mobarat divorces: in terms of religion 

and jurisprudence, Khul' divorce is destroying marriage 

through giving a property on behalf of wife to husband in 

case of existence of reluctance of wife from husband 

(Najafi, 2001: 16). If the reluctance is bilateral, meaning 

that wife and husband hate each other, the divorce is named 

Mobarat (Najafi, 2001, 79). In this kind of divorce, in 

addition to general conditions and terms presented for 

accuracy of divorce, two elements of reluctance and paying 

ransom is essential. Ransom should be a property such as 

dowry and something can be paid as ransom that can be 

considered as dowry too (Researcher Helli, 1925: 610). It 

should be mentioned that in mobarat divorce, the reluctance 

is bilateral; although in Khul', reluctance is only for the 

wife. In mobarat divorce, the ransom should not be more 

than dowry; although in Khul', there is not such condition 

and there is no certain size and amount for it. However, it 
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should be to an extent that husband can give consent for 

divorce of wife (Researcher Helli, 1925, 614). 

Implementation of Mobarat divorce should be ended to 

sentence of divorce; although there is no agreement on 

Khul'.  

Divorce through agency: in this kind of divorce, couples 

agree with each other to make wife her own agency in 

divorce and the husband gives such right to his wife. For 

example, in marriage contracts, a series of conditions are 

considered that husband gives agency to his wife and gives 

her authority to get divorce in case that he refuses to act 

based on his commitments. However, Civil Code has used 

famous promise to accept agency permission. This issue has 

been explained in article 1119 (Katuzian, 2012, 263). 

Therefore, wife has right to be agency in substitution; 

meaning that she can give her case to another party to get 

her divorce. However, cases mentioned in article 1119 are 

template and have no monopoly and couples can present 

other stipulations in the contract. The reason that agency is 

considered in stipulations of marriage contract is that 

agency is a permitted contract and hence, the husband can 

dismiss his wife from getting divorce whenever he wants. 

However,if the agency is changed into marriage stipulation, 

necessity of contract can prevent man to void agency of 

woman and in other words, the mentioned condition would 

become binding based on the contract and the principal can't 

dismiss the agent. According to article 679 of Civil 

Code,the principal can, whenever he desires, dismiss the 

agent, unless a condition has been made in the course of an 

irrevocable contract as to the agency of the attorney or the 

impossibility of his dismissal (Katuzain, 1999: 22). 

Condition of agency is not limited to marriage contract and 

even after marriage, while concluding another binding 

contract like selling contract; divorce agency can be also 

considered (Imami, 2000: 42). However, in religion and 

regulations, right to divorce has given to man. 

2-2. Causes of divorce in Turkish legal system 

Causes of divorce in this section would be investigated in 

two categories of relative and absolute groups.  

2-2.2. Relative terms and causes of divorce in Turkish 

law 

Relative causes of divorce in Turkish legal system would be 

investigated in two categories based on commitment of 

crime and its special examples. 

2-2-1-1. Relative causes of divorce based on committing 

crime  

The first case is adultery. Civil Code has counted adultery of 

husband or wife as one of the causes of divorce and hence, 

the right to divorce has given to both wife and husband in 

the said law based on committing 

adultery(:Dural&Öğüz&Gümüş 1986 : 210). To discuss on 

adultery, the relationship should be realized. Here, the 

legislator has applied the term "adultery" and the tern has its 

actual concept. It means that in framework of marital life, 

common actions of adultery such as speaking, lettering, 

internet chat and chat through mobile message and even 

physical relationship without adultery are not considered in 

this definition and intention of the legislator. 

Proving this issue is realized through this issue that adultery 

can be proved with any kind of reason. Supreme Court has 

presented different verdicts and has presented some cases as 

adultery as follows. A woman, who has been hospitalized in 

private room of hospital and has a photo with the man, whit 

whom has had relationship; a person, who has been in a 

closed room with his lover or has gone to deserted places 

with car and such cases can be causes for adultery according 

to Civil Code (Turgut, 1996, 201). Bad will and 

misbehavior can be also private causes for divorce in article 

162 of Turkish Civil Code. Originally, the mentioned cause 

is not a unit cause, but also it includes two separate causes. 

The first one: bad will is an action taken by one of the 

couples on another one and in regard with his/her physical 

integrity. For example, beginning to kill spouse or 

encouraging him/her for suicide and similar actions can be 

considered in scope of bad will. Bad will can be considered 

among causes of divorce and as a result of proving this 

issue; there would be no need for investigating possibility of 

continuing marital life of couples by the judge (Dural and 

Oguz and Gumus, 1986: 182). The second case: 

misbehavior is associated with some actions against the 

spouse, annoyance and actions that endanger his/her mental 

and physical health, lock out the other one and maintaining 

him/her hungry and beating, imposing uncommon sexual 

relationship and similar issues are in fact heavy and 

incompetent actions. Source of this issue has been presented 

in article 138 of Swiss Civil Code (Turgut, 1996 ; 201). 

Third case: the cause has been regulated in article 163 of 

Turkish Civil Code and is one of the private causes formed 

of two terms of crime and disrespect. According to the 

article, if the degrading crime is committed, each couple has 

the right to present lawsuit against the other one. Here, the 

legislator has applied the word "Onursuz" that means 

brassily. In Penal Code, there is no crime under the title of 

brassily crime or similar thing. However, its examples have 

been presented in feedback with limited procedure. This can 

be the effect of ignorance of ethical system and actions 

against it in wide range and specifying them can cause 

shame. Hence, if in process of crime commitment, an action 

has been taken against ethical system and social norms 

dominated on the environment, the crime can be considered 

as a subgroup of degrading or brassily crimes. Accordingly, 

it should be mentioned that if the dominant environment on 

the criminal is common for the crime and couples live in 

such place, such crime can't be considered as one cause for 

divorce. For example, both of them are thief or live in an 

environment polluted to crimes and are aware of nature of 

criminal actions and degradation actions (TaghizadehZenur, 

2013: 71). 

2-2-1-2. Relative causes of divorce based on specific 

examples  

Among specific causes that have been referred by Turkish 

Civil Code, common home (article 164- article 140 of Swiss 

Civil Code) is subject of article 164 of Turkish Civil Code 

and mental health (article 165- article 141 of Swiss Civil 

Code) is subject of article 165 of Turkish Civil Code. In this 

regard, it should be mentioned that article 164 of Civil Code 

specifies a time and limit, which no notification can be 

issued on divorce until the certain time. Whereby the article, 

one of the couples leaves marital life to escaping from doing 

tasks and responsibilities resulted from marital relationship 

or refuse to return to the marital life with no good reason 

and this issue lasts at least 3 months, the other party can 
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present his claim for divorce. If the party that has the right 

to divorce has referred to the court, the judge warns to the 

party that he/she should return to home within 1 month and 

the notification would be published as announcement if 

necessary. Hence, leaving spouse and marital life can be one 

of the causes for divorce. Therefore, if wife or husband 

leaves the home for at least 3 months with the aim of 

escaping from doing marital commitments, the other party 

can take measure to present divorce petition to the court. 

The court can also give a 1-month deadline to the other 

party to come back home. The notification can be submitted 

in form of announcement. In the other party refuses to come 

back, the court issues needed order for divorce (article 132 

of Civil Code) (Tekin, I, 1986: 179). The intention for 

escaping from marital responsibilities can be one of the 

items referred in Turkish Civil Code (Gumus and Oguz and 

Dural, 1986: 210). Separate living and leaving should be 

continued at least to 3 months. Notification for the party 

who has left marital life should be conducted before 

presentation of lawsuit to the court (Gumus and Oguz and 

Dural, ibid: 234). If after 1 month after issuance of the 

notification couples refer to their marital life and continue 

their life and new events are also created at this time, the 

party who has asked for the notification can ask for divorce 

under the title of leaving or impossibility of continuing 

marital life. If one of these rights is used, there would be no 

barrier to use rights. If the notified party has been relied on 

reasonable issues to leave marital life, required conditions 

for leaving would not be realized for divorce (Second Legal 

Branch of Supreme Court of Turkey, 15/12/1977- 

1093/1291, Journal of verdicts of court, No.10, p.1372.). 

Turkish Civil Code has considered mental disease under 

specific conditions as one of the causes for divorce. Hence, 

madness and insanity can be one of the true causes of 

divorce, so that according to article 133 of Turkish Civil 

Code, if madness is continued for 3 consequent years and 

the status is unbearable for marital life, the other party can 

present the claim for divorce. In Iran's Civil Code, madness 

and insanity is one of the cancellation cases (article 1121 of 

Iran's Civil Code)(Dural,&Öğüz&Gümüş 1986:210) 

2-2-2. General terms and causes of divorce in Turkish 

legal system 

Civil Code in article 166 has referred to a general cause for 

divorce and has called it inadaptable and in doctrine it has 

been called as severe dispute. The article that has been 

changed in 4/5/1988 and due to the law No.3444 has 

accepted lack of accepting formation of marital life once 

again under the title of three general terms of Shake the 

unity of life, understanding of couples and the impossibility 

of formation of marriage. The first cause for divorce has 

been regulated in paragraph 1 of article 166: if marital life is 

shaken unexpectedly from the stem, each one of the couples 

can claim for divorce. According to paragraph 2 of the said 

article, under specific conditions, if the culprit has been 

plaintiff, the defendant has the right to have objection to the 

presented lawsuit. Hence, if the right to objection is abused 

and continuing marital life is not important for the defendant 

and children and there is no benefit in this action, the judge 

can issue divorce order. In this article, shake of unity of life 

is same severe dispute between couples that can make 

marital life unbearable. The dispute between couples should 

be to an extent that it can prove that the marital life is 

unbearable and the situation should be created for one of 

them. Naturally, in limit of the authorities, characteristics of 

couples, their behavior, education, culture and social class 

and their growing conditions would be considered by judge. 

Condition for presenting lawsuit has not been limited to lack 

of fault of one of the couples (Hakimpour, 2009). 

Turkish Civil Code had not considered principle of will of 

parties for divorce and had not mentioned it as a cause for 

divorce; although due to the change in article 134 of old 

Civil Code done based on act No.3444, the cause has been 

also added to other causes for divorce. To issue sentence for 

uncontested divorce, some conditions and terms are 

predicted as follows: the first one is that at least 1 year 

should be passed from marriage. Second, reference of 

couples of uncontested divorce to the court should be 

following acceptance of claim by the defendant. Third, it 

has been confirmed in regard with the referred conditions 

that judge should hear claims of couples. Finally, the last 

condition can be advising financial outcomes of uncontested 

divorce for couples and situation of children by judge. 

Agreement of parties not only on divorce, but also in regard 

with financial outcomes and situation of children should be 

considered and the agreement would be announced to judge 

for the assessments (second branch of legal unit of Supreme 

Court 21/11/1994 – 12840-12452, Journal of verdicts of the 

court, 1995, No.3). If the mentioned terms above are 

realized, the judge can take measure to present divorce 

order; otherwise, for example if parties have not been 

successful on one item, judge can issue divorce 

order(SirinTekein, 1998: 130 ) 

2-2-3. Lawsuit for separation without divorce in Turkish 

legal system 

Establishment of separation law is basically derived from 

Catholic Church Law. Catholic Church Law has not 

accepted divorce, although it has accepted separation and 

the legal establishment has been considered on this basis 

that Turkish Civil Code has been derived from Swiss Civil 

Code. According to article 135 of Turkish Civil Code, the 

person who has the right to present divorce case can ask for 

divorce or separation. Hence, if one of the discuses causes 

and terms are realized, couples can ask for separation or 

divorce optionally. Divorce and separation are same in view 

of terms and causes. With the similarity of causes and terms, 

they are different in terms of outcomes. Although divorce 

ends marital relationship absolutely, marital life would be 

ended only in determined deadline in separation. Wife has 

right to determine her separate accommodation during this 

period. Determining separation duration is in legal limit and 

under order of judge. As separation can't end marital 

relationship and marital life, no change would be created in 

personal status of couples during this time 

(http://www.hurriyet.com.tr/yazahrlar). Wife, who has 

gained the right to use family name of her husband as a 

result of marriage, can use this right during separation too 

and the tasks and obligation created by marriage, especially 

honesty and trustworthy and managing family by husband 

would be continued. Children born during this time have 

proper parentage due to continuing marital relationship and 

if one of the couples is dead in this time, the other one 

would be his/her heir. During this time, delivery of children 

for maintenance to one of the couples and regulating 

relationship of children and its quality with the other one 

http://www.hurriyet.com.tr/yazahrlar
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and determining amount of alimony would be absolutely 

under supervision and decision making of judge. Separation 

can usually be ended with peace and agreement and there 

reference to marital life or can be ended with presenting 

lawsuit of divorce (article 139 of Civil Code). According to 

law, both parties have the right to present divorce lawsuit.  

Conclusion  

Divorce institute has specific position in all legal systems 

for the legislator because of goals of legislator for protecting 

family. Accordingly, in statutes, it has been attempted not 

no allow divorce to be performed easily and the most efforts 

would be conducted and the court can do its best for 

continuing marital life. However, in some cases that 

continuing marital life is impossible and there is no way to 

escape from divorce, manner of distributing authorities 

would be presented in scope of authorities and 

implementing divorce. Both couples should have authority 

equally or they should be qualified for the authorities 

adequately and in adapted way. 

In Iran's legal system, as juridical sources establish the 

system, right to divorce has been considered for man; 

although legislator has limited the authority of men in many 

cases to adjust the authority that can cause abuse of men. In 

this regard, the legislator has given the right to wife to apply 

for divorce in legally accepted cases and uncontested 

divorce (Khul' and Mobarat) has been also accepted. 

Accordingly, terms and causes of divorce in this legal 

system should be investigated according to this point. 

However, in Turkish legal system, according to the 

governance of secular government and deriving laws and 

regulations and especially Civil Code of the country, it has 

been attempted to observe equality of rights of wife and 

husband in this scope. In this regard, both man and woman 

can use these rights and apply for divorce under regulations 

of this country. These terms and causes that can be divided 

to two groups of relative and absolute causes have been 

explained and investigated in details in this study. 

Therefore, the important and basic issue in regard with 

analysis of terms and causes of divorce in Iran and Turkish 

legal systems is considering political governances 

centralized in these countries.  
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